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COURT NO.7 SECTION XI-A

SUPREME COURT OF INDIA' RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (C) No(s). 3zZ3t/ZOt4

(Arising out of impugned final judgment and order dated 09-06-2OL4
in WPC No. L39OO/2OL3 passed by the High Court Of Kerala At
Ernakulam )

KENDRIYA VIDYALAYA
PARENTS ASSOCIATTON Petitioner ( s )

VERSUS

UNION 0F INDIA & ORS. Respondent(s)

Date : 26-L1-ZgLg This petition was called on for hearing today.

CORAM :

HON,BLE MR. JUSTICE A.M. KHANWILKAR
HON,BLE MR. JUSTICE DINESH MAHESHWARI

For Petitioner(s) Mr. C.N. Sreekumar, Sr. Adv.
Mr. Amit Sharma, Adv.
Ms. Anupama Kumar, Adv.
Mr. Prakash Ranjan Nayak, AOR

For Respondent(s) Mr. Sanjay Jain, ASG
Mr. A. Kumar, Adv.
Mr. Padmesh Mishra, Adv.
Mr . R. Gowri-shankar, Adv .

Mr. S. Rajappa, AOR

Mr. Mohan Prasad Gupta, Adv.
Mr. Gopal Jha, Adv.
Mr. Mahabir Singh, Adv.
Mr. G.S. Makker, AOR

UPON hearing the counsel the Court made the following
ORDER

Heard counsel for the parties.

We broadly agree with the opinion recorded

by the High Court in making distinction about the

dispensation applicable to the Kendriya Vidyalya

in terms of Section L2(1,) (c) read with Sections



2

z(n)(iii) and 2(p) of the Right to chirdren to Free
and Compulsory Education Act, 2009.

Therefore, we are not inclined to interfere
in this speciar reave petition. The special reave
petition and pending application(s), if dtry, are
accordi.ngly dismissed.

However, the dismissar of the special reave
peti-tion wirr not come in the way of the petitioner
to make representation to the Management to waive
the difference of charges,/amount payable including
to provide suitable instalment. That representation
be decided on its own merits and in accordance with
law.

(NEETU KHAJURTA)
COURT MASTER

(VIDYA NEGI)
COURT MASTER



IN THE HIGH COURT OF KERALAAT ERNAKUTAM

PRESENT:

THE HONOURABLE MR.JUSTICE K.M.JOSEPH

TIIE HONOURABLE MR. JUSTICII.q,.T.IAVA.SANKARAN NA

MONDAY, THE 9TH DAY OF'JUNE 2014/19TH JYAISHTA,

WP(C).No. 13900 of 2013 (J)

IAR

PETITIONER(SYPETITIONER:

KENDRIYA VIDYALAYA PARENTS ASSOCIATION,
REPRESENTED BYITS SECRETAIIY GEORGE FELIX
6 I 1313, pANAyAppALLy, KOCHI_682005.

BY ADVS.SRI.N.NAGARESH
SRI.SHAJITHOMAS
SRI.BINU PAUL
SRI.T.V.VINU
SRI.PRAKASII KESAVAN

RESPONDENT(SyRESPOITTDENTS:

1. UNION OFINDIA,
REPRESENTED BY SECRETARY
MINISTRY OF HUMAN RESOURCI, DEVELOPMENT
coyERNMENT OF,INDIA, NEW INDIA_110 001.

2. KENDRTYAVIDYALAYA SANGATHAN, .

REPRESENTED By ITS COMMISSIONER, 18
INSTITUTIONALAREA, SHAHEED JEET SINGH MARGNEW DELHI-ll0016.

3. JOINT COMMrssroNER(F.rN),
KENDRI'A vIDyALAyA SaNcarnAN, 18, INSTITUTIONAL ASHAHEED JEET SINGH MARG, NICW DELHI_110016.

Rl BYADV. SHRI.GEORGE ZACHARIA, CGC
R2 & 3 BYADV. SRI.V.V.ASOKAN

. ADV.SRT.JAJU BABU (SR)
R BY SRI.P.PARAMESWARAN NAII{,ASG OF INDIA

THIS WRIT PETITION (CIV[) HAVING BEEN FINALLYHEA
09-06-2014 ALONGWITHW.A:NO.I353t2013, TEE COURT (

EA

-<rill

SAME DAY DELwERED THE F,pLLOWTNG:
THE



K.M.JOSEPH
6{

A. ICJAYASANKARAN NAMBIAR, JJ.

w.P.(C).No. 139OO OF 2013
&

W.A.NO.1_353 OF 20L3 o

Dated this the 9fr day of June, 2OL4

IUDGMENT

The writ petition and the writ appeal are connec

dispose the same by a common judgment.

2. The writ petition is filed by the Parents

Kendriya Vidyalaya. It is the case of the writ petitioner

Article 2LA of the Constitution of India and the Right

Free and Compulsory Education Act, 2009, herei

as the 'Act', the respondents 2 and 3 are not entitled

from the students. However, according to them, the

Constitution and also the Act is violated in the

dents collecting a monthly fee of Rs.160/- from

prayer sought for is to quash Ext.P3 and further to

ndents are not entitled to collect any amoun

tu{ents in Kendriya Vidyalayas, as Tuition fee, Vidy

tion of the

t in view

Children

referred

to ler4y any

ndate of

ion of the

students.

eclare that

from the

laya Vikas
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Nidhi or under any other name. A statement has

respond.ents 2 and 3 producing Annexures A to F.

contention that the hike which is challenged in the

very reasonable and there is no scope for any judicial

per Ext.PL, upto 31.03.L999, it would appear that

Vidyalaya Sangathan which is in control of

was charglng money under three different heads:

(1) Pupil Fund

(2) Science Fund and

(3) Maintenance and Development Fund

Thereafter, they decided to merge money collected

heads to a single fund, narnely, "Vidyalaya

hereinafber referred to as 'WN' and contribution

collected from the students on quarterly basis.

effected in the said amount vide Ext.P3 dated 19'0

notice that as far as class I to VIII is concerned, tuiti

but they were collecting for Class III and above Com

the rate of Rs.50/- and V\AI contribution at the

the hike effected vide Ext.P3, Computer Fund

from Rs.50/- to Rs.100/- whereas vvN contributi

enhanced to Rs.500/- ftom Rs.240l-.

2

n filed by

It is their

petition is

review. As

Kendriya

Vidyalayas

der three

Nidhi",

\A/-N was

was a hike

.2013. We

fees is nil

ter Fund at

rate of 2401-. By

has n enhanced

has been
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3. In the statement filed, it is stated that Kendriya

re maintaining school Fund account to which all

ived in the form of Government grants and

d from the students are credited. The WN
ted has merged Pupil Fund., Science Fund and

Development Fund. collection towards computer

ited into the \ffN which is to be spent

hasing computer education consumables, rem

omputer Instructors etc. It is further stated that

overnment employees whose wards constitute approxi

total students enrolment are entitled for reimbursem

the rate of Rs. L,2s0l- per month per child. Therefore

no burden on the parents as the entire amount of

I be reimbursable to them from their Offi

ncerned. Remhining 27o/o of the school children are sta

der other categories.

4. It is further stated that with effect from 01.0

rsuance to the implementation of the Right to Educa

3

in the Kendriya vidyalaya sangathan, stud.ents admit under

alayas

moneys

ion Fees

which is

intenance

nd is also

vely for

tion of

present

tely 73o/o

t of fees

there will

fee

partment

to fall

.2011 in

n (RTE)
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the provisions of the RTE Act are totally exempted

fees and provided reimbursement of expenditure incu

text books, note book, uniform and transporLation.

circular is issued to extend financial assistance to c

in distress.

5. Learned Single Judge passed. an interim ord.e

petition, by which, subject to result of the writ petition,

was given to stay the operation of Ext.p3. It is again

W.A.No. L353120t3 is filed.

6. We heard the learned senior counsel Sri.KJq

the petitioner and also the learned senior counsel sri.

for respondents 2 and 3 in the writ petition.

7. The learned counsel for the petitioner no d

point out section 3 of the Act besides Arficle 2

constitution. He would submit that the enhanced wN c

was earlier quashed by the orissa High courL and the j
the orissa High court is produced as Ext.p2. Accord

after the advent of the Act, respondents 2 and 3 Kendri Vidyalaya

payment of

towards

exure C

who are

in the writ

a direction

the same,

u Babu for

.V.Asokan

ubt would

A of the

ntribution

dgment of

to him,
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Sangathan are bound to provide free and compulsory lementary

education. Instead it is flouting the mandate

Constitution read with the provisions of the Act. t charging

any tuition fee, they are resorting to collection of other

form of Computer Fund and WN contribution.

B. Per contra, the learned senior counsel on behalf

of the Act

and he would contend that the obligation of answering ndents

D

reported in W.P.(C).No.299S,tZOt3 in support of his con n.

9. The Apex Court in

had

taken a view that the child upto the age of 1"4 has the mental

of respondents 2 and 3 drew our attention to section L2

2 and 3 is confined to what is provided under section

the Act. He placed before us the judgment of the Delhi

right to be effected. The Apex court acted on Arbicle

constitution. The Apex cour[ also took the view that

fundamental right even after a child attains !4 yea

subject to the State showing that financial resources

in the

s in the

2(1)(c) of

iqh Court

45 of the

rersa

but it is

of permit

on is thethe exercise of such right. Article ZtA of the constitu
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response of parliament to the

Ar[icle 2L and it inserted Article

which reads as follows:-

judicial interpretation

21A with effect from 0

6

JzlA. $ght to education:- The State shall pro.free and. compulsory education io all child.ren ofage of six to fourteen years in such *urrr", u,State Day, by law, determine.I

The Right of children to Free ancl compulsory Educatio

framed in the year 2009 to give effect to and tulfilr the

Article 21'A of the constitution. This is for the reason

Article 21A decrares a Right to Education, the content an

the right were to be as provided by law and it is
Parliament enacted the Act in tire year 2009. The sarien

of the Act are as follows:

section 2(n) of the Act defines 'school, as folows:

"(n) "school" means any recognised schoolimpart.ing elementary education and iicludes_-(i) a school established, o*rr"d 
- 
o,controlled by the appropriate

Government or a local authoridr; '

(ii) an aided school receiving aid orgrants to meet whole or pait of itsexpenses from the appropriate
Government or the local authority; ^

(iii) a school belonging to specified
category; and

(iv) an unaided school not receiving any
kind of aid or grants to meet its exp6nses

aced on

.04.2010,

Act was

andate of

t though

limits of

ingly the

features
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Pl th9. appropriate Governmenr or thetocal authorit5r;,,

section 2(p) reried on by the respondents reads as forl

7

."(p) "specified category,,, in relation to
g_ school, means a -sc[ool 

known as
Iendriya Vidyalaya, Navoaaya 

-Vidyalaya,

Sainik Schooi or any other ictroot "h;ft;
a distinct characier which may bespecified, !V notification, by " th;appropriate G overnment.,,

Section 3 reads as follows:

Section

u3. 
Fght to child to free andcompulsory education:_(L) E;"ry 

"lUiaof the age of six to fourteen y"ur, ,fruUhave a right to free arrd compulsory
educari.on in_a_neighbourhood r"ii"J tirrcompletion of elementary education. 

- -.
(2) For the purpose of sub_section

(1_),- no child shall le tiaUte t" p"V ""fi;;of fee 
?r,_:lu.g"s. or expensei which _uyprevent him or her from pursuing andcompleting the elementary educatioi, ---
provided that a child suffering fromdisabiliry, as defined in C6G;-ii) -;f

Section 
-2 of the persons with nisaniiities

lEqual Opportunities, protection anO Futtparticipation) Act, 1996 (1 to f ggOilsfraif
have the right to pursue freJ andcompulsory elementary education inaccordancg,wjth the provisions of Cfriptu,
V of the said Act.,,

6 reads as follows:

"6. Duty of appropriate Governmentand local authority to establish
school:-. For_ carrying but the provisions
of this Act, the appropriate Goverr*"nt
and the local autliority shall estaUlistr,within such area or limits of
neighbourhood, as may be prescribed, a
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section B provides duties of the appropriate Gove

section 9 provides the duties of the rocar authority. c
the main heading "Responsibilities of schoors and

Section L2, being of crucial importance, we exffact
follows:

"L2. Extent of school,s responsibility frfree and c^ompulsory eaucati[n:_(f ) For tlpurposes of this Act, a school,_(a) specified in sub-clause (i) of Clause (n)Section 2 shall provide 
- -ir""

compulsory elementary education tochildren admittecl therein;

school, where it -is not so established,within a period of three y"uo f.om thecommencement of this Act.i,

(b) specified in sub-clause (iii of Clause (n)Section 2 shall provide free ;compulsory elementary education to suproportion of children admitted thereinits annual recurring aid or grants

(c)

received bears to its annual
expenses, subject to a minimum of twen
nve per cent;
specified in sub-clause (iii) of Clause (n)
Section 2 shall admit in clasi-i, to thextent of at least twenty_five per cent
lltg strength of that 

"turr]-'"fritbelonging to weaker ,""iion adisadvantagedurrq.\rvcrrrLar'getl gfoup in
neighbourhoocl and pfovide ir""
compulsory elementary education tillcompletion:

Provided further that where a schoospecified in Clause (n) of Section 2 impre-school education, the provisions of Cla(a) to (c) shall apply foi admission to sucpre-school education.
(2) The school specified

(iv) of Clause (n) of Section 2 providing fre

ent while

pter IV has

Teachers".

e same as

an
rh
an

in sub-clau
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as the case may be."

Section L3 of ChaPter

admitting a child from

defines "caPitation fee"

extended Period as may

that no child shall be denied

subsequent to the extended

and compulsory elementary education
specified in Clause (c) of sub-section (1) sh

Le reimbursed expend'iture so incurred by iI
ihe-extent of per-ihild expenditure incurred
itr" Stutu, ot'the actual amount charged fr

I

the child, whichever is less, in such manner
may be prescribed:" Piovided that such reimbursement
not exceed per-child-expenditure incurred
icftoot specified in sub-clause (i) of Clause

of Section 2:
Provided further that where such sc

is already under obligation to provi{e f:

education to a specified number of children
account of it having received any lg
nniaittg, equipment oi other.facilitieg, eit
free of cost or at a concessional rate'
school shall not be entitled for reimburs
to the extent of such obligation'

(3) Every school shall ProYd-e
information as may be required bY

;;;;p;;te Governnient or the local auth

IV prohibits anY School or

collecting any caPitation fee'

as follows:

-(b) "capitation fee" means any kind o

donation or contribution or payment othe

than the fee notified by the school;"

Sectionl.5providesintera]iathatachildshallbe

school at the commencement of the academic

be prescribed.

admission if such

Y
period. Under Section

II
a

n)

on
rd,
ref
ch
rnt

ty,

rson while

ction 2(b)

mitted

within

rna

suchyear

It

admis

provides

on is sought

16, no child
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admitted in a school shall be held back in any class

from school till the completion of elementary

Elementary education is in turn defined in section 2(

extracted as follows:

(O "elementary education" means the
education from first class to eighth class;

Section L7 prohibits physical punishment or mental ha

a child. Section L8 provides for the imperative need

recognition in respect of a school which is establish

commencement of the Act. A school cannot func

getting certificate of recognition. Section 24 provid

duties ofteachers and redressal ofgrievances. Section 2

that the appropriate Government and the local auth

ensure that there is a Pupil-Teacher ratio to be main

school.

10. The 2"d respondent is a Kendriya Vidyalaya.

would clearly answer the definition of the term "specifi

under Section 2(p) of the Act which we have extracted

definition of the word "school" shows that it means a

school imparting elementary education. It includes ca

L0

v (iv). As far as category (i), which is mentioned earlie , it is the

expelled

ucation.

which is

ent to

procure

afLer the

without

for the

provides

rity shall

in each

refore, it

category"

ove. The

ries (i) to
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school established, owned or controlred by the a

Government or a local authority. The word ,,a

Government" is defined under section 2(a) of the Act w
as follows:

L1

"(a) "appropriate Government,, means_(i) in relation to a school
established, owned or controlled by the
Central Government, or the adminislratorof the Union territory, having no
legislature, the Central Government; -

(ii) in relation to a school, other
than the school referred to in sub-clause
(i), established within the territorv of-(A) a State, the State
Government;

(B) a Union territory having
legislature, the Government of ih"t Urrion
territory;"

Lt. The contention of the learned senior counsel

and 3'd respondents is that being a school belongi

'specifi.ed category', there is no obligation to provide free

for all the students who are admitted in the school. I

obligation no doubt to comply with section 12(1)(c) whi

referred to above. That is to say, its obligation is fulfilled

to provide for reservation and admits in class I, to the

atleast 25% of the strength of that crass, the children bel

the weaker section and disadvantaged group in the neigh

priate

priate

ich reads

r the 2nd

to the

ucation

has the

we have

if it were

xtent of

nging to

od
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and it provides free and compulsory elementary educa

word "child" as belonging to the age of six to fourteen

defined under Section 2(c) of the Act. "Child

disadvantaged group" is defined under Section 2(d) of

follows:-

(d) "child belonging to disadvantaged
group" means a child belonging to tlt"
Scheduled Caste, the Scheduled Tribe, the
socially and educationally backward class

or such other group having disadvantage
owing to social, cultural, economical,
geogiaphical, linguistic, gend.e-5 or such
5tt it fhctor, as may be specified by the
appropriate Government, by notification;"

section 2(e) defines the "child belonging to weaker

follows:-

L2

"(e) "child belonging to weaker
section" means a child belonging to such
parent or guardian whose annual income is

io*.t than the minimum limit specified by

the apProPriate
notification;"

Government, bY

t2.Itisthecontentionoftheschoolasappellart

honouring the said statutory obligation and there its du

would submit that the judgment of the orissa High co

ad,dress the effect of Section L2(1)(c) of the Act' The

that is projected by the learned senior counsel for the

that if the 2nd respondent school is left free to only

-/

It 25o/o

The

's is

ging to

e Act as

that it is

ends. He

does not

ichotomy

titioner is
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students, it wiII be at liberby to not follow the mar

section 3 0f the Act. As far as Articl e 2tA of the co

concerned, as we have already noticed, the fu

which declared free education is not an absolute right.

of the right and the limitations of the right are to be

law. Therefore, it may not be opell to the petitioner to

Article 2tA of the constitution entitles them to conte

willbecompulsoryandfreeelementaryeducation

respondent school.

13. Next, we would have to examine the con

learned. senior counsel for the petitioner that the

entitled to contend that the 2"d respondent is obli

free and compulsory education by virtue of section 3

isnodoubttruethatSection3providesthatevery

of six to fourteen years will have the right to free an

education. The institution in which such right is

neighbourhood school. Next, we have also to conside

sub section (2) of Section 3 of the Act' It provides

purposeofsubsection(]-),nochildshallbeliableto

of fee or charges or expenses which would prevent hi

13

te under

stitution is

ental right

e content

ided by

ontend that

that there

in the z"d

of the

etitioner is

to provide

f the Act. It

at the age

compulsory

chsafed is a

the effect of

that for the

y any kind

or her from
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pursuing and completing the elementary education. In t

as we have noticed, the right of compulsory and free

given in a neighbourhood school. The word "nei

school" is not defined in the Act. It is also not defined

as such. But we find that in the Right of Children

Compulsory Education Rules, 2010, which was enforced

from 09.04.201-0, it inter aliaprovtdes as follows:-

"6. Area or limits of neighbourh
(1) The area or limits of neighbo
within which a school has to be est
by the appropriate Government or the loca
authority shall be,-

(a) in respect of children in classes
from I to V, a school shall be
established within a walking
distance of one km of the
neighbourhood;
(b) in respect of children in classes
from VI to VIII, a school shall be
established within a walking
distance of three km of the

L4

neighbourhood.
(2) Wherever required, the appropria
Government or the local authority sha
upgrade existing schools with classes
I to V to include classes from VI to MII
in respect of schools which start from clas
VI onwards, the apProPriate Governm
or the local authority shall endeavour
add classes from I to V, whereve
required."

There are other areas with which we are not conce

relate

floods,

to different places with different terrain, risk

lack of roads and high population density e In fact,

s context,

ucation is

hbourhood

the Rules

Free and

with effect

ed as they

landslides,
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Section 6 of the Act, as we have noticed., provides that i

of the appropriate Government and the local authority

within such area or limits of neighbourhood, as may be

a school, where it is not so established, within a p

years from the commencement of the Act.

t4. We afe of the view that on a consid.era

provisions, the 2"d respondent appears to be correct in

that it does not have an obligation to provide free educ

to the extent provided in Section j.2(1)(c) of the Act. E

Section 3 appears to provide for a right to the child, we

that as far as the obligation of the schools which

categories as defined in Section 2(n) is concerned, it is

and expressly set out in Section t2 of the Act. As far

run by a State or a local authority, in respect of all t

admitted in such schools, these students are entitled to

free education. This is in keeping the mandate under S

there is no conflict between the said two provisions.

an absolute right and the duty is cast on the State

body which would anyway answer the description o

Article 1,2 of the Constitution also. As far as the aided

15
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chools are

is the duW

establish,

rescribed,

of three
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tion except

n though

ust notice

in various

cally

a school

e students

mpulsory

tion 3 and

child has

the local
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concerned, Section 12(1Xb) describes its obligations

have seen, it is limited to providing free and

elementary education to such proporLion of chi

therein as its annual recurring aid or grants so received

annual recurring expenses, for a minimum of 25o/o.

means is that even if the ratio of annual recurring aid

received and its proportion to the annual recurring ex

not justify such free and compulsory education' it is

provide a minimum of 25%. As far as further obl

concerned, it is made depending upon the fulfill

statutory criteria. when it comes to institutions and

are covered by Section 2(n)(iii) and (iv), in the fi

category, the 2nd respondent in this case would fall'

school under clause (iv) of Section 2(n), their obli

appear to be covered. by what is provided in Section L

Act which we have set out. It is necessary in this co

that unlike the duty cast on the Government schools

bvthelocalbod.ies,whichistoprovidefreeand

elementary education to all students who are admi

respect of the duW which is cast on aided schools

16

clause (ii) of Section 2(n) which also essentially ounts to the

and as we

ompulsory

admitted

bears to its

What this

grants so

does

I obliged to

tions are

ent of the

ols which

of which

unaided

tion would

(1)(c) of the

xt to notice

those run

compulsory

d or even in

lling under



w.P.(C).No. 139o0/2o13
&
w.A.NO.1353/20L3

same, but as limited thereunder, in respect of the schoo

the specific categories and unaided institutions, they

with the specific duty of admitting atleast 25o/o strength

from among the children belonging to the weaker sec

neighbourhood. Not only that they must be provided

compulsory education till its completion. Thus, the

content of the obligation for the three different ca

schools which are covered by Section L2 of the Act a

Their responsibilities have been spelt out by the

unambiguous terms. Therefore we would think that

cannot be maintained either relying on Article 2LA or u

3 to carve out an absolute right in favour of the s

between six and fourteen to demand education without

any fees as such.

l-5. Another contention was raised by the petitio

Kendriya Vidyalaya is a school which is control

appropriate government, namely, the Central Gove

therefore, it would come under class (i) of Section 2(n

It is contended that it has a dual capacity, namely, it

L7

specified category school coming under Section 2(n)(ii ) read with

falling in

charged

the class

ns, in the

free and

ature and

ies of

different.

ture in

petition
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nts aged

ayment of

that the
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ment and,

of the Act.

would be a
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Section 2(nXp) and at the same time an institution

Section 2(n)(i). Therefore, it is contended that not onl

Kendriya Vidyalaya fulfill the mandate of Section 12(L)

to admit students as provided in the ratio to the extent

it is also to provide free and compulsory education in

balance 75o/o having regard to its position as a school

the Central Government. In this regard, again reliance

clause (1) and (2) of Section 3 of the Act besides Article

L6. To appreciate the arguments, it is necessary

as to what is the obligation which is to be discharged by

run by the Government and the local bodies. Section

the duties of the appropriate Government. It inter

that the Government shall provide free and compulsory

education to every child. Section B(c) of the Act reads

B. Duties of appropriate Governmen
The appropriate Government shall -
(a)
(b)
(c) ensure that the child belonging
weaker section and the child belonging t
the disadvantaged group are
discriminated against and prevented
pursuing and completing elementa
education on any grounds;

tB

A similar provision is contained in Section 9(c) of the t in regard

by

should the

) which is

25o/o but

to the

ntrolled by

placed on

tA.

consider

the schools

delineates

a provides

elementary

follows:
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to the duties of the local authority. This would mean

the Government and the local authority are concern

expected not to discriminate against a child belonging

section and the child belonging to the disadvantaged

the child is not to be prevented from pursuing and

elementary education on any ground, but there is

mandate that it shall admit students belonging to

sections or the disadvantaged groups. The Legi

mandated that the schools run under the specifi

including the 2"d respondent herein must fulfill that ma

is that role which has to be discharged by the said sch

provisions contained in Section L2(1)(c) of the Act.

only provide admission to an extent of 25o/o of the total

for them they shall also be bound to provide free and

education. In this context, it is also noteworthy

definition of the word "school" though Kendriya Vi

faII under clause (i) of Section 2(n), they have also c

differential category by declaring a specific category

z(nXiii) for the purpose namely to delineate their

vide Section l-2(1Xc) of the Act. We would think

L9

scenario, if we were to accept the arguments of the pe itioner that
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t/

there is a dual role to be played by the 2nd respond t, then we

must also ask the question how the State Governme

bodies need only provide education free to all and

respondent would be obliged not only to provide

education to all but it would also have to resewe 25o/o

strength in the first standard for children belonging to

This would also pave the way for a criticism that the 2"d

school would be in a position to choose between two

are allegedly reserved for them under Section 12 of

also take notice of Section 5 of the Act which provides

transfer to other school. Sub section (2) of Section

follows:

5. Right to transfer to'other sch
(1)..............
(2) Where a child is required to move
one school to another, either within a Sta
or outside, for any reason whatsoever,
child shall have a right to seek transfer
any other school,

or her elementarv education.

17. We notice that as far as the right of

transfer is concerned, he cannot seek a transfer

specified in sub clauses (iii) besides sub clause (iv).

t and local

t the 2"d

compulsory

of the total

the groups.

respondent

les which

Act. We

for right of

5 reads as

to get

school
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18. There is another aspect which must detain

must consider and answer. Section 3(2) provides

shall be liable to pay any kind of fee or charges

prevent him from completing elementary education.

petition, there is no case that the fees which are

such that it would prevent the children from

elementary education. It is only stated that there

Section 3(2) of the Act. As far as Sections 3(1) a

concerned, it is noticed that the right is given to the c

the age of six to fourteen for free education in the ne

school. There is no case for the petitioner that the 2

school is treated as a neighbourhood school and the

not probe that aspect further. As far as the mandate

(2) is concerned, we would give life to it even in

Kendriya Vidyatayas by holding that in respect of t

charged by it, even in regard to 75o/o of the streng

which is admitted not only to first standard but

other higher standard upto the eighth standard, it ca

as would prevent him or her from pursuing and co

elementary education. This interpretation, we would

2t

us and we

at no child

ich would

In the writ

bed are

rsuing the

violation of

3(2) are

ild between

hbourhood

respondent

re we need

Section 3

of the

to be

or a child

tly in any

not be such

pleting the
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harmonize the various provisions. In this context, we

mind the definition of 'capitation fee', which we ha

above and which fee is prohibited under Section 13 of

With these observations, the writ petition is dism

as the writ appeal is concerned, we set aside the in

allow the writ appeal.

6d\--
K.MJOSEPH

JUDGE

sA\z
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